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Significant Civil Liberties Cases in the 2012-13 Term of  

The Supreme Court of the United States 

 

Although we are still early in the Supreme Court term, several significant civil liberties 

cases are before the Court and petitions for certiorari are pending in several additional significant 

cases.   Among the cases presently before the Court: Clapper v. Amnesty International USA, No. 

11-025 (do plaintiffs have standing to challenge the Foreign Intelligence Surveillance Act (FISA) 

Amendments Act of 2008, Pub. L. No. 110-261); Shelby County Alabama v. Holder, 

(constitutionality of section 5 of the Voting Rights Act of 1965); Arizona v. The Intertribal 

Council of Arizona (challenging the State of Arizona’s proof of citizenship requirement for voter 

registration); Fisher v. University of Texas (does the use of race in the University of Texas 

admissions process violate the Equal Protection Clause of the 14
th

 Amendment), and Missouri v. 

McNeely (does the Fourth Amendment require a warrant before blood is forcibly taken from a 

suspect in the course of an investigation after an arrest for DUI/DWI).   

Association for Molecular Pathology v. Myriad Genetics 

On Friday, November 30, the Court is expected to conference on whether to grant 

certiorari in Association for Molecular Pathology v. Myriad Genetics, which addresses the 

question of whether human genes are patentable.  Myriad Genetics and the University of Utah 

Research Foundation currently hold the patents on the genes BRCA1 and BRCA2, which carry 

markers for breast and ovarian cancer. The ACLU argues that patents on human genes violate the 

First Amendment and patent law because genes and their mutations are "products of nature" or 

“laws of nature”, are not human inventions, and therefore cannot be patented.   

The U.S. Patent and Trademark Office (PTO) has granted thousands of patents on human 

genes – in fact, about 20 percent of our genes are patented.  A gene patent holder has the right to 

prevent anyone from studying, testing or even looking at a gene.  As a result, scientific research 
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and genetic testing has been delayed, limited or even shut down due to concerns about gene 

patents. 

Not only is this concerning because it inhibits medical research, testing, and the 

development of treatments to complex and deadly diseases, this is particularly concerning to the 

area of First Amendment law because by granting patents on genes themselves, the government 

gives a patent holder exclusive control of all knowledge about the gene, a clear violation of First 

Amendment freedoms.  Genes are unlike other patentable items, such as a carburetor because 

someone else can invent an alternative.  Other researchers cannot "invent around" a gene that has 

been patented. So, contrary to the purpose of the patent system as set out in Article I of the 

Constitution, gene patents do not "promote the progress of science and useful arts," but rather 

hinder research, clinical testing, and development of new tests.  The ACLU is hopeful that the 

Supreme Court will rule genes such as BRCA 1 and BRCA 2 unpatentable. 

DOMA Cases & Brewer 

On November 30th the Supreme Court will also consider whether to grant certiorari in a 

multitude of cases of addressing LGBT rights.  Seven separate cases are currently before the 

Supreme Court for consideration.  The first five, U.S. v. Windsor, Massachusetts v. Department 

of Health and Human Services, Office of Personnel Management v. Pedersen, Office of 

Personnel Management v. Golinski, and Bipartisan Legal Advisory Group of the U.S. House of 

Representatives v. Gill address the constitutionality of Section 3 the federal Defense of Marriage 

Act (DOMA), which, for the purposes of federal law and federal programs, defines spouses as 

opposite sex only.  The sixth, Brewer v. Diaz, addresses a 2009 Arizona employee benefit statute 
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that excludes same sex couples from benefits. The seventh, Hollingsworth v. Perry addresses the 

constitutionality of California’s “Proposition 8”, the state voter-approved constitutional ban on 

same-sex marriage that was spurred by the California Supreme Court’s ruling that legalized 

same-sex marriage.   

Section 3 of DOMA states that, for the purposes of all federal laws and programs, “the 

word ‘marriage’ means only the legal union of a man and a woman as husband and wife, and the 

word ‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”  DOMA 

thus excludes legally married same-sex couples from any federal law or program in which 

marriage is a factor, and it treats these individuals as single rather than married. With the recent 

voter-approved legislative measures in Washington, Maryland, and Maine legalizing gay 

marriage, the number of legally married couples negatively impacted by DOMA, which is 

already significant, will likely grow even larger.  

Similar to DOMA, the Arizona state statute at issue in Brewer v. Diaz limited state 

employee benefits to spouses and dependents, but not to domestic partners.  Because same-sex 

couples are not allowed to legally marry under Arizona law, committed same-sex couples in a 

marital relationship may only be domestic partners; they may not get married and are thus 

excluded from receiving state employee benefits.  

 The ACLU and allied groups argue that these laws violate same-sex couples’ 5th and 

14th Amendment guarantees of Equal Protection because the laws treat same-sex couples 

differently than they do similarly situated married couples of the opposite sex. The ACLU argues 

that legally married same-sex couples in the case of DOMA, and domestic partners in the case of 
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Diaz v. Brewer, are similar in all relevant aspects to their opposite-sex couple counterparts.  

Because these two groups are similarly situated, under the Equal Protection the government must 

have, at the very least, a legitimate reason for granting one group a benefit while denying that 

benefit to the other.  The ACLU then argues that no such legitimate reasons exist and, 

consequently, the government is violation of the Equal Protection clauses of the 5th and 14th 

Amendments because it has made such an arbitrary classification. None of the DOMA cases 

challenge Section two of the statute, which addresses inter-state marriage recognition, nor do any 

of the cases make a right-to-marry claim. 

The Hollingsworth v. Perry petition for certiorari presents the question of whether the 

Equal Protection Clause of the 14th Amendment prohibits California from limiting marriage to 

that between one man and one woman.  When Perry was originally filed in 2009, plaintiffs made 

both a fundamental right to marry argument and an Equal Protection argument.  The district 

court found for plaintiffs on both issues.  However, the 9th Circuit, in upholding the trial court’s 

ruling that Proposition 8 is unconstitutional, made a significantly narrower ruling.  The 9th 

Circuit declined to rule on whether gay couples have a fundamental right to marry.  Instead, the 

Court ruled that California, because it initially granted gay couples the right to marry and 

subsequently took that right away via Proposition 8, violated Equal Protection because 

Proposition 8 served only to “lessen the status and dignity of gays and lesbians in California” and 

so was not reasonably related to any legitimate State interest. Consequently, if the Supreme 

Court grants certiorari in Perry, it will only consider this equal protection issue, not the 

fundamental right to marry issue.  
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Although the Supreme Court has over the past few decades decided cases impacting gay 

rights and sexual orientation discrimination, the Court has yet to set a standard of review for such 

cases as they have done for other demographics such as race or gender.  If the Supreme Court 

decides to grant certiorari one or more of these petitions, the Court will be faced with the 

decision of whether or not to address or develop a standard of review. Although it is always 

possible for the Court to avoid the issue altogether, both sides in all of these cases have directly 

and vigorously argued issues of constitutional equality and the appropriate standard of review.  

Additionally, the circuit courts have not agreed upon a coherent standard and have used several 

different standards to decide these cases.  As such, it seems unlikely the Court would choose to 

avoid addressing the appropriate standard of review if the Court elects to grant certiorari. 

Thus, the ACLU hopes that not only will the Supreme Court grant certiorari for one or 

more of these petitions and strike down the offending statutes as unconstitutional, but that the 

Supreme Court will determine and standard of review and set the standard at something more 

protective than the extremely permissive, default standard of rational basis review.  The ACLU 

has long been working without the benefit of a coherent or settled level of scrutiny in its fight for 

LGBT rights and it is hopeful that these cases will finally present an opportunity for the Supreme 

Court to develop one.  If the Supreme Court grants certiorari for one of these cases it is likely a 

decision will be made by the end of June 2013. 

Clapper v. Amnesty International USA 

On October 29th, 2012, the Supreme Court heard arguments in Clapper v. Amnesty 

International USA.  Clapper addresses a standing issue for human rights groups seeking to 
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challenge the Foreign Intelligence Surveillance Act (FISA).  Clapper asks whether FISA, federal 

statute that broadly expanded the government’s surveillance powers, can be challenged by 

lawyers, journalists, and human rights organizations who face a reasonable likelihood that their 

international communications will be monitored under the statute.  

FISA was originally enacted by Congress in response to government foreign surveillance 

abuses and was intended to regulate the government’s conduct of intelligence surveillance 

outside the United States.  It generally requires the government to seek warrants before they 

monitor communications of the U.S. citizens.  However, in 2001 President Bush authorized the 

National Security Agency to launch a warrantless wiretapping program. Congress amended FISA 

in 2008 to ratify and expand that program. The 2008 amendments authorize the government to 

engage in dragnet surveillance of international communications for intelligence purposes, 

including the communications of U.S. citizens and residents, without having to demonstrate, or 

even to claim, to any court that any party to any of the communications being monitored is a 

terrorist, an agent of a foreign power, or a suspected criminal. In short, the 2008 amendment 

allows surveillance of U.S. citizens without requiring any sort of probable cause or even 

individualized suspicion.   

The ACLU filed suit challenging the constitutionality of the statute on behalf of a group 

of lawyers, journalists and human rights organizations who reasonably fear that their 

international communications will be monitored by the government because the nature of their 

work requires them to engage in sensitive and sometimes privileged telephone and e-mail 

communications with individuals located outside the United States.  These groups have been 

forced to take steps to avoid that risk, such as traveling overseas to interview witnesses and 
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sources rather than communicating by email or telephone. In response, the government 

challenged the Article III standing of plaintiffs, arguing that plaintiffs lacked standing because 

they could not demonstrate they were “subject to” FISA. 

Plaintiffs argued that they have standing based on two distinct sets of injuries. First, 

Plaintiffs have standing because the substantial risk that their privileged and confidential 

communications will be monitored requires them to take costly measures to protect the 

confidentiality of these communications.  Second, plaintiffs have standing because there is an 

objectively reasonable likelihood plaintiffs will have their communications monitored under the 

2008 FISA amendment.   

The Second Circuit ruled that these facts were sufficient to allow plaintiffs to challenge 

the law, rejecting the government’s Catch-22 argument that only someone who knows that he or 

she has been monitored has standing to challenge the law, but that the government need not 

identify whose communications it is monitoring.  The Government appealed this decision to the 

Supreme Court, who will decide this Article III standing issue.   

Shelby County v. Holder 

On November 9th, 2012, The Supreme Court agreed to review Shelby County v. Holder, 

a case that challenges the constitutionality of Section 5 of the Voting Rights Act of 1965.  

Section 5 of the Voting Rights Act was enacted to protect racial and language minorities’ right to 

vote.  It requires jurisdictions that have a history of discriminatory voting practices to submit any 

changes in their elections laws to either the Department of Justice or to a federal district court for 

approval before the government may change in the law.  If the DOJ or a court finds that the 
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proposed change has either the purpose or the effect of discriminating against a racial or 

language minority voters, the deciding body will deny preclearance and the jurisdiction will be 

prohibited from enacting the proposed legislation. In 2006 Congress extended Section 5 and kept 

the covered jurisdictions largely intact.  The constitutionality of Section 5 has been challenged in 

the past but the Supreme Court has consistently upheld it. 

The ACLU has intervened in the case on behalf of Shelby County voters and the 

Alabama State Conference of the NAACP in order to ensure the rights of minority voters are 

adequately represented and in order to ensure the Voting Rights Act is protected and upheld. 

On May 18th, 2012, the D.C. circuit upheld the constitutionality of Section 5 and 

affirmed the continuing need for legislation that protects minorities’ ability to vote. On appeal, 

the Supreme Court will consider the following question: whether Congress’s 2006 extension of 

Section 5 of the Voting Rights Act exceeds its authority under the Fourteenth and Fifteenth 

Amendments.  Because the Supreme Court has just recently agreed to hear the case, merits briefs 

have not yet been submitted. 

With the new wave of recent state measures passed to suppress voter’s rights, such as 

photo ID laws, proof of citizenship laws, early voting restrictions, third party voting drive 

restrictions, and ex-felon disenfranchisement, the ACLU hopes that Shelby County will be an 

opportunity to push back against this rising tide of voter suppressive measures as well as an 

opportunity to strengthen America’s long and rich tradition of expanding and protecting the right 

to vote for all Americans.  

Fischer v. University of Texas at Austin 
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On October 10th, 2012 oral argument was heard in the affirmative action case of Fisher 

v. University of Texas at Austin.  Fisher looks at the constitutionality of the University’s use of 

race as a factor in its admissions process. The plaintiff in Fisher argues that the University’s use 

of race as a factor goes past what the Supreme Court authorized as constitutional in the case of 

Grutter v. Bollinger, which authorized schools to consider race as one subjective factor among 

many when making admissions decisions.  However, the plaintiff in Fisher also argues that, if 

the court determines the University of Texas’s admissions practices are constitutional under 

Grutter, The Court should entertain overturning Grutter altogether.   

Although the decision in Grutter is not that old, less than a decade, this case is significant 

because the make-up of the court has changed significantly since Grutter was decided.  Justice 

O’Connor, the author of Grutter and a proponent of affirmative action, is no longer on the bench.  

Her replacement was the significantly more conservative Justice Alito.  Additionally, Justice 

Stevens, who voted in the majority in Grutter, has been replaced by Justice Kagan.  This is 

significant because Justice Kagan is not participating in this case, presumably because she was 

previously involved in the litigation before being appointed to the bench.  Thus, there are only 

three justices, justice Ginsburg, Justice Breyer, and Justice Sotomayor, who are likely to vote in 

favor of the University’s affirmative action measures.  The five more conservative justices, 

Justices Alito, Scalia, Thomas, Kenney, and Roberts, have in the past shown little support for the 

concept of affirmative action and several justices.  Although the make-up of the recent 

Affordable Care Act decision demonstrates that one can never be sure, Kennedy is the only other 

justice with a reasonable probability of voting in favor of the University. 
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Thus, there is a distinct possibility that the Supreme Court could significantly limit the 

extent to which universities, employers, and others could consider race as a factor in their 

selection decisions and possibly rule affirmative action altogether unconstitutional.  Although it 

is not clear whether the court would actually go so far as to rule Grutter or affirmative action 

unconstitutional, Fisher presents the Court with an opportunity to significantly cut back on the 

ways in affirmative action may be employed. 

Arizona v. The Inter Tribal Council of Arizona 

 The Supreme Court recently agreed to rule on the case of Arizona v. The Inter Tribal 

Coucil of Arizona, a case addressing the constitutionality of Arizona’s recently passed proof of 

citizenship voting requirements.  The Arizona law required voters to show proof of citizenship 

before they registered and cast their ballots.  Specifically, the Arizona law required clerks to 

reject any and all registration applications, including the federal National Mail Voter 

Registration Form (“the federal form”), if they did not include with it proof of citizenship.  

However, under the Federal National Voter Registration Act, the federal form does not require 

proof of citizenship.  The 9th Circuit in essence held that the National Voter Registration Act 

preempted the Arizona law because the Federal Act requires that States must “accept and use” 

the federal forms, Arizona’s blanket proof of citizenship requirement directly conflicted with that 

requirement, and under the Elections and Supremacy clauses of the U.S. Constitution the 

National Voter Registration Act wins. The State of Arizona appealed on the narrow grounds that 

the Ninth Circuit had, in its decision, created an unconstitutionally heightened reading of the 

Elections Clause and because of this, erred in its conclusion that the National Voter Registration 

Act preempted the Arizona proof of citizenship law. 



 

November 28, 2012 

11 

 

 Similar to Shelby County, the Arizona law is one of many is a recent wave of voter 

suppression measures passed by states.  These measures include requiring proof of citizenship, 

photo ID laws, restrictions on early voting, and restrictions on third party voter registration 

drives. States claim that these measures are necessary to combat individual voter fraud.  

However, the problem of individual voter fraud has been demonstrated by study after study to be 

practically non-existent.  Instead, the actual effect of these laws is almost singularly to 

disenfranchise racial and language minority voters, poor voters, voters with disabilities and 

young and old voters.  This case presents an opportunity for the Supreme Court to address the 

constitutionality of one of these measures and to hopefully uphold the Ninth Circuit’s ruling that 

this particular law is preempted by the National Voter Registration Act.  

Missouri v. McNeely 

Missouri v. McNeely addresses whether a police officer may, under the exigent 

circumstances exception to the Fourth Amendment’s search and seizure requirement, obtain a 

blood sample from an individual suspected of driving while intoxicated without a warrant or the 

driver’s consent. The Supreme Court decided to hear the case on September 25th, 2012 and oral 

argument is set for January 9th, 2013. 

The respondent Mr. McNeely was arrested on suspicion of driving while intoxicated.  He 

was transported to a hospital and blood was forcibly drawn from him even though he did not 

consent and the police officer requesting the blood did not have a warrant.  The Supreme Court 

of Missouri found that such a warrantless search was a violation of Mr. McNeely’s Fourth 

Amendment Rights.  Specifically, the Supreme Court found that the fact that alcohol levels in 
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blood dissipate over time is not enough in itself to qualify as an exigent circumstances exception 

to the warrant requirement.  The Court held that there was no reason to fear the short delay 

caused by obtaining a warrant would jeopardize the integrity of the blood alcohol evidence, as 

levels dissipate slowly enough make getting a warrant feasible under the circumstances. 

The State of Missouri appealed to the Supreme Court, arguing that the Supreme Court 

erred in holding blood-alcohol level dissipation was not in itself enough to qualify as an exigent 

circumstance and police should not be required to get consent or a warrant to forcibly take a 

blood sample for a citizen under suspicion for driving under the influence. 

This case is important because it has the potential to directly address the parameters of 

the exigency exception to the Fourth Amendment in regards to intrusive bodily searches. 

Although the law is clear that invasive bodily searches and seizures, searches that go beyond 

readily observable public characteristics and intrude into the citizen’s bodily integrity, generally 

require a warrant, the parameters of the exigent circumstances exception to this rule have not 

been well addressed by the Supreme Court.  This presents an opportunity for the Supreme Court 

to shore up the Fourth Amendment’s protection of individual privacy and make a strong 

declaration that, except in the case of a few narrow exceptions, the state must get a warrant 

before it conducts a search of or seizure from something as private and as intimate as a person’s 

own body.  

Affordable Care Act Challenge 

 Although the Supreme Court upheld the constitutionality of major parts of the Patient 

Protection and Affordable Care Act in National Federation of Independent Business v. Sebelius, 
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the Court very recently opened the door for another attack on the constitutionality of portions of 

the Act. This attack could have serious consequences for women’s reproductive rights that 

guaranteed under the Act.   

The Supreme Court allowed Liberty University, a private religious University, to go 

forward in the 4th Circuit with a challenge to both the individual and the employer mandate 

portions of the Act.  Liberty University argues that the mandates violate their constitutional 

rights to religious freedom as protected by the First Amendment and the federal Religious 

Freedom Restoration Act of 1993.  Specifically, Liberty University argues that it should not be 

forced to provide insurance coverage, contraceptive coverage in particular, because such 

insurance coverage will likely include coverage for abortions. Liberty University argues that 

forcing the University to do so would place a substantial burden on the University’s right to free 

exercise. 

 Although this is not an indication that the Supreme Court would strike down those 

portions of the Affordable Care Act, or even that the Supreme Court will grant certiorari after 

this case makes its way back from the 4th Circuit, the possibility exists now that the Court has 

allowed the case to move forward. If Liberty University succeeds they would, at the very least, 

be granted an exemption from providing insurance coverage to their employees or from 

providing coverage for any medical measure or procedure to which they have a religious 

objection. This will open the door for other employers claiming a religious objection to also deny 

coverage to their employees.  Consequently, the decision to allow this litigation to move forward 

has the potential to impact female employee’s access to reproductive healthcare, specifically to 

vital healthcare measures such as contraception, emergency contraception, and abortions. 
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Bailey v. U.S. 

On November 1st, 2012 Bailey v. U.S. was argued in front of the Supreme Court.  Bailey 

is a Fourth Amendment search and seizure case addressing the constitutional parameters of the 

probable cause requirements for certain searches and seizures. In 1981 in a case called Michigan 

v. Summers, the U.S. Supreme Court granted a limited exception to the general rule that every 

arrest and every seizure having the essential attributes of an arrest must be supported by probable 

cause and held that that the occupants of a house that being lawfully searched may be 

temporarily detained without probable cause in order to facilitate the search and promote officer 

safety.   

Summers did not specifically decide whether or not a person who has left the immediate 

vicinity of a house about to be searched can be lawfully detained without a warrant or probable 

cause.  The Second Circuit handed down an unfavorable opinion greatly expanding the Summers 

probable cause exception and finding that it is lawful to detain a person who has already left the 

immediate vicinity of a house about to be searched without any requisite showing of probable 

cause.  In an amicus brief filed with the Cato Institute, the ACLU argues that neither of these 

rationales cited in Summers, officer safety and facilitation of the search, applies to someone who 

has left the immediate vicinity of the house before the search begins, and that the Second Circuit 

opinion should be overturned. 

This case is significant because the Second Circuit’s decision, if upheld, would authorize 

a whole new category of potentially intrusive and embarrassing searches that lack any showing 

of probable cause.  The Second Circuit’s ruling essentially converts a search warrant describing a 
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single “place to be searched” into a roving “general warrant” to detain any former occupant 

somehow associated with the location. This is a significant and troubling infringement of 

citizen’s Fourth Amendment rights and has the potential to open up a whole new vista of 

intrusive and unconstitutional police power. 


